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UNITED STATES TAX COURT
WASHINGTON, DC 20217

YA GLOBAL INVESTMENTS, LP F.K.A. )
CORNELL CAPITAL PARTNERS, LP, ET AL., )

)
Petitioner(s), )

)
v. ) Docket No. 14546-15, 28751-15.

)
COMMISSIONER OF INTERNAL REVENUE, )

)
Respondent )

ORDER

Respondent has by motion filed August 28, 2020 requested we issue an
order setting these cases for a remote hearing and a notice of remote proceeding in
order to provide a return date and location for subpoenas duces tecum (subpoenas)
that respondent would like to issue. In response, petitioners have requested a
protective order precluding respondent from issuing the subpoenas.

Unless otherwise stated, all Rule references are to the Tax Court Rules of
Practice and Procedure.

Among the issues in these cases are whether YA Global Investments, L.P.
(YA Global), is liable for withholding tax as a consequence of engaging in the
conduct of a trade or business within the United States and whether it is liable for
additions to tax for failing to file the required withholding tax returns and failing to
pay the withholding tax and associated estimate payments of such tax.

Respondent explains the subpoenas as follows: "To provide a full record,
respondent intends to call third-party witnesses who may have documents relevant
to the issues." Respondent lists the following persons he would subpoena to
produce documents and describes the documents to be produced.

a. Blue Trading -- contracts or brokerage agreements for
brokerage services for YA Global and/or Yorkville Advisors;
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b. Eastman Kodak Company -- documents relating Kodak's
investment with YA Global and/or YA Offshore Global
Investments, Ltd. ("YA Offshore");

c. EFG Asset Management -- documents relating EFG Asset
Management's investment (or other relationship) with YA
Global and/or YA Offshore;

d. Gallagher, Briody & Butler -- documents relating to preparation
of YA Global's private placement memoranda and advice
provided to YA Global with respect to the issues in this case;

e. Kirkpatrick & Lockhart -- documents relating to preparation of
YA Global's private placement memoranda and advice provided
to YA Global with respect to the issues in this case;

f. Kevin Kreisler -- documents relating to transactions between
companies with which Mr. Kreisler was associated and YA
Global;

g. Thomas McMillen -- documents relating to transactions
between Homeland Security Capital Corp. and YA Global;

h. Bruce or Josh Mitteldorf -- documents relating Vital Spark
investment's [sic] with YA Global and/or YA Offshore;

i. Sloan Trading -- contracts or brokerage agreements for
brokerage services for YA Global and/or Yorkville Advisors;
and

j. Sutherland Asbill & Brennan LLP -- documents relating to
preparation of YA Global's private placement memoranda and
advice provided to YA Global with respect to the issues in this
case.

Petitioners ask for a protective order on the grounds that the subpoenas
constitute untimely formal discovery, in violation of the Court's pretrial order that
all formal discovery to be served no later than May 1, 2020.
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Background

By order dated November 14, 2019, we set these cases for a one-week,
special trial session to commence Monday, September 14, 2020, in New York
City. We also ordered the parties to consult and endeavor to submit to the Court a
joint, draft pretrial order. On November 22, 2019, we filed the parties joint motion
to set pretrial scheduling order, attached to which was a proposed pretrial order
setting out a detailed schedule of dates for various actions preceding the scheduled
trial of the cases. The first item on the proposed pretrial order dealt with discovery
and admissions and contained an instruction that the parties could serve formal
discovery, requests for admissions, notices of deposition, and motions to take
depositions until May 1, 2020. The fourth item instructed that motions to compel
discovery, to review the sufficiency of answers or objections to requests for
admissions, and for related sanctions had to be filed by July 1, 2020. By order
dated December 10, 2019, we granted the parties' joint motion and incorporated the
proposed schedule in our pretrial schedule.

Due to the COVID-19 pandemic, by order dated April 27, 2020, we canceled
the September 14, 2020, special trial session but kept in place the other dates in our
pretrial schedule. By order dated July 1, 2020, we rescheduled the special trial
session to commence on October 13, 2020, in the form of a remote trial session.
We amended our pretrial schedule to, among other things, extend the July 1, 2020,
date to file motions compel discovery and regarding admissions until July 31,
2020.

Remote proceedings are unusual for the Tax Court. Most Tax Court
proceedings are in person, generally in one of the 74 cities across the country in
which we conduct trials. Due to the COVID-19 pandemic, we are not now
conducting in person trial sessions. By Administrative Order 2020-02, May 29,
2020, the Chief Judge announced that the Court had adopted procedures for
conducting proceedings remotely, such procedures to remain in effect until further
notice. Parties generally participate in these remote proceedings using Zoomgov.

One of the issues that quickly became apparent with the advent of remote
proceedings was how to enforce attendance by witnesses and the production of
documents at proceedings that had no physical location. Our rule governing the
attendance of witnesses and the production of documents at hearings commands
the person to whom a subpoena is directed "to attend and give testimony [and may
also command the production of documents] at * * * [the] time and place * * *
specified [in the subpoena]." Rule 147(a) and (b). A trial subpoena would be
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recent interviews or documents produced through discovery as potentially having
relevant documents."

Discussion

I. Rules Governing Subpoenas

Our rules provide for subpoenas to compel the attendance of witnesses at a
hearing both to give testimony and to produce documentary evidence and
electronically stored information (without distinction, documents). Rule 147(a)
and (b), respectively. Rule 147(b) also provides that we may modify or quash a
subpoena for the production of documents if it is unreasonable and oppressive.

Our rules also provide a clear process by which a party can obtain
documents from nonparties during the discovery period.2 Rules 74(b)(2) and
74(c)(2) provide that a party may serve a notice of deposition on a nonparty and
request that the nonparty produce documents at the deposition. Rule 74(f)
specifically references Rule 147(d), incorporating the use of subpoenas for
purposes of depositions. Rule 147(d) provides:

[T]he service of the notice of deposition pursuant to Rule 74(b)(2) or
(c)(2)[] constitutes authorization for issuance of subpoenas for the
persons named or described therein. The subpoena may command the
person to whom it is directed to produce and permit inspection and
copying of designated books, papers, documents, electronically stored
information, or tangible things, which come within the scope of the
order or stipulation pursuant to which the deposition is taken.

Rule 147(d) refers to Rule 103 for the availability of protective orders against
subpoenas for taking depositions.

Because a Rule 147(d) subpoena to a nonparty for the production of
documents attendant to a deposition is time-bound by the period allowed to
complete discovery--while a Rule 147(b) subpoena is not so limited, merely

2Under the Court's default rule, Rule 70(a)(2), discovery must be completed and
any motion to compel must be filed no later than 45 days before calendar call. For
purposes of these consolidated cases, the time for discovery is controlled by the
Court's Pretrial Order.
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commanding the person to whom it is directed to attend and produce documents at
the time and place specified, i.e., at a hearing or trial--naturally the question arises
whether, by a trial subpoena, a party can, in effect, have additional discovery.

The Tax Court has relatively little authoritative precedent addressing claims
that a Rule 147(b) trial subpoena for documents is being used in a manner
inconsistent with our discovery rules. In Hunt v. Commissioner, T.C. Memo.
1990-248, 59 T.C.M. (CCH) 635, we quashed subpoenas that were issued on the
eve of trial to third party banks and that called for the production of large quantities
of documents that were not reviewed during the discovery process. Among our
grounds for quashing the subpoenas was that they constituted "an impermissible
attempt to circumvent the discovery rules of this Court." Id. at 652. We added:
"This Court attempts to accommodate reasonable requests to subpoena documents
and witnesses when necessary; in this case, however, respondent simply cast an
all-encompassing net in the search for information with which to build a case.
Rule 147 was not intended to serve as a dragnet with which a party conducts
discovery." Id. See also Durkin v. Commissioner, 87 TC 1329, 1401-1403 (1986),
a_ffd, 872 F2d 1271 (7th Cir. 1989).

There is, however, a larger body of authority in cases interpreting relevant
provisions of the Federal Rules of Civil Procedure, which govern civil actions and
proceedings in the United States district courts. Indeed, when the Tax Court
promulgated Rule 147 in 1973, its goal was to have a rule governing subpoenas
substantially similar to Fed. R. Civ. P. 45 ("Subpoenas"). See Rule 147 note, 60
T.C. 1057, 1137. Moreover, we have said that, in interpreting the scope of Rule
147(b), we may look for guidance from its analog in the Federal Rules of Civil
Procedure. Stern v. Commissioner, 74 T.C. 1075, 1084 (1980). Rule 45 has
subsequently been amended and now differs from Rule 147 in that, among other
things, it authorizes the issuance of a subpoena to compel a nonparty to produce
evidence independent of any deposition. See Fed. R. Civ. P. 45(a)(1)(C).
Nevertheless, as one Federal District Court has said: "It is black letter law that
parties may not issue subpoenas pursuant to Federal Rule of Civil Procedure 45 'as
a means to engage in discovery after the discovery deadline has passed.'" Joseph
P. Carroll Ltd. v. Baker, No. 09 Civ. 3174 (SHS), 2012 WL 1232957, at *2
(S.D.N.Y. Apr. 12, 2012). See also 9 James Wm. Moore, et al., Moore's Federal
Practice - Civil, sec. 45.03 (2020) (footnotes omitted), explaining and stating the
rule:

The progress of a federal action is controlled by scheduling orders and
pretrial orders that impose deadlines for the conduct of discovery, the
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submission of witness lists, and other steps that impose practical
deadlines for the use of subpoenas. For example, once the discovery
deadline established by a scheduling order has passed, a party may not
employ a subpoena to obtain materials from a third party that could
have been procured during the discovery period.

The authors add:

There is an exception to the general rule that Rule 45 subpoenas may
not be issued after the discovery deadline. Rule 45 subpoenas may be
employed in advance of trial and after the discovery deadline for the
limited purposes of memory refreshment, trial preparation, and to
secure, for the use at trial, original documents previously disclosed by
discovery.

Id. (footnote omitted). See also, e.g., Circle Group, L.L.C. v. Southeastern
Carpenters Reg'l Council, 836 F. Supp. 2d 1327, 1352 (N.D. Ga. 2011) (quashing
subpoena issued after close of discovery as untimely and finding that subpoena
proponent was not seeking documents for memory refreshment or trial
preparation).

II. Parties' Arguments

Petitioners argue strenuously that respondent is attempting to use trial
subpoenas as a discovery device shortly before trial and after the period for
discovery has closed. They point out that respondent never served notices of
deposition on any of the ten non-parties he would subpoena or attempted to obtain
documents from them by deposition. See Rules 74(b)(2), (c)(2), and 147(d). And:
"Respondent's motion indicates that he intends to issue subpoenas to non-parties
'who nlay have documents relevant to the issues'." Petitioners cite numerous cases
for the proposition discussed supra that "trial subpoenas may not be used as a
means to engage in discovery after the discovery deadline has passed." They add
that respondent has met none of the requirements for a special exception, such as
the need for original documents for trial previously disclosed by discovery.

Petitioners also argue that, because respondent would serve trial subpoenas
on YA Global's former legal counsel, complying with the proposed subpoenas
would require substantial review to ensure that privileged documents unrelated to
the reliance-of-counsel issue that is part of the case will not be revealed. Also,
introducing new materials into the trial-preparation process at this late date may
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leave insufficient time to develop any necessary rebuttal evidence and would
thereby prejudice petitioners. Petitioners recognize that those are not
determinative considerations. See Dag Enterprises, Inc. v. Exxon Mobil Corp.,
226 F.R.D. 95, 110 (D.D.C. 2005) (considering prejudice that may inure to a party
opposing subpoena duces tecum as an additional, but not necessary, factor when
deciding to grant party protective order and quashing other party's third-party
subpoena).

Respondent argues that he has been diligent in trial preparation but that he
"is nonetheless in the position of seeking the compulsory cooperation of
individuals or entities that respondent has pursued unsuccessfully to date, or who
respondent recently learned, or now has a basis to believe, possess relevant
information". Respondent reads the authority petitioners have cited that trial
subpoenas may not be used as discovery as inapplicable because: [T]he Tax
Court's discovery rules are markedly different from those of other federal courts."
Our Rules, respondent points out, do not allow a party, as a discovery device, to
issue a subpoena to compel a nonparty to produce evidence independent of any
deposition. Compare Rule 147(d) to Fed. R. Civ. P. 45(a)(1)(C). Because the
Federal Rules of Civil Procedure allow such a practice, respondent, speculates,
"federal courts have required that party to serve the subpoena within the discovery
period." Because, under our Rules, subpoenas for documents are limited, and may
only be served on a nonparty independent of a deposition if for a hearing or trial,
respondent appears to conclude that a trial subpoena for documents is not a means
of discovery and is not, therefore, "in itself improper or untimely because it was
issued beyond the discovery deadline".

Respondent adds that his proposed subpoenas are reasonable. We have set
forth supra the parties respondent proposes to subpoena and his description of the
production he wants. Respondent further explains that the subpoenas directed to
former counsel--Sutherland Asbill & Brennan, Gallagher, Briody & Butler, and
Kirkpatrick & Lockhart--relate to petitioners' claim that YA Global reasonably
relied on outside advisors in not reporting that it was engaged in the conduct of a
U.S. trade or business and in not withholding certain taxes. Respondent believes
the former counsel "may have documents relevant to these [consolidated] cases and
"might be able to provide" information petitioners did not provide. Respondent
explains that he did not make efforts to depose the attorneys, "with or without
requesting documents," because, in light of petitioners' expected refusal to consent
to the depositions, his efforts "would have been futile, leaving * * * [him] with no
altemative than to subpoena them."
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Respondent describes the proposed subpoenas to Kevin Kreisler and Thomas
McMillen as for "documents relating to transactions between * * * [companies
with which each was associated] and YA Global". Respondent further explains
that the proposed subpoenas result from his learning informally from the two
individuals "that they have, or may have, relevant documents that they were
willing to provide" but have not produced. "The subpoenas are intended to
facilitate * * * production before trial."

The proposed subpoenas to Bruce and Joseph Mitteldorf are "for documents
relating to Vital Spark investment's [sic] with YA Global and/or YA Offshore".
Respondent further explains with respect to the subpoena to Bruce Mitteldorf that
it "is intended to facilitate * * * authorization to view and potentially use the
documents already produced" by Mr. Mitteldorf that "[he] may not have been
authorized to produce."

Respondent describes the proposed subpoenas to Eastman Kodak Company
and EFG Asset Management as for documents "relating to" each's investment or
investment relationship with YA Global and/or YA Offshore Global. Respondent
further explains that, in light of those two investors' responses to due diligence
questionnaires produced to him by petitioners, he "seeks additional information."

Respondent describes the proposed subpoenas to Blue Trading and Sloan
Trading as for "contracts or brokerage agreements for brokerage services for YA
Global and/or Yorkville Advisors". Respondent further explains: "The subpoenas
* * * are intended to identify documents that may elucidate the relationship
between YA Global and these brokers."

III. Discussion

The process of discovery under our rules is not as broad as under the Federal
Rules of Civil Procedure. See Westreco v. Commissioner, T.C. Memo. 1990-501,
1990 Tax Ct. Memo. LEXIS 554, at *34. A party has no authority under our
discovery processes to subpoena from a nonparty documents independent of a
deposition. See Rules 74(b)(2), (c)(2), 147(d). And "'we have the power to uphold
the integrity of the Court's process by enforcing the limited discovery that, by rule,
we have adopted.'" Schneider Interests, L.P. v. Commissioner, 119 T.C. 151, 155
(2002) (quoting Ash v. Commissioner, 96 T.C. 459, 470-471 (1991).

The August 6 procedure may provide a temptation to use a trial subpoena to
attempt unauthorized discovery by opening an approximately two-week period
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between any return of a document subpoena pursuant to that procedure and the
start of the virtual hearing session for which the documents are subpoenaed. Two
weeks may prove a useful period to determine the benefit of the documents
produced and adjust a trial strategy accordingly.

We need not here determine whether the limits for a Rule 147(b) trial
subpoena are coextensive with the general rule that Fed. R. Civ. P. 45 subpoenas
may be employed in advance of trial and after the discovery deadline for the
limited purposes of memory refreshment, trial preparation, and to secure, for the
use at trial, original documents previously disclosed by discovery. Respondent's
proposed subpoena to Bruce Mitteldorf, to rectify Mr. Mitteldorfs possible lack of
authority in producing documents that respondent already has in hand and may use
(we assume at trial) is an appropriate use of a trial subpoena. The remainder of
respondent's proposed subpoenas, however, if we allowed them to issue, would
threaten the integrity of our discovery rules.

With respect to petitioners' former counsel, respondent apparently concedes
that, before the discovery deadline had passed, he had had the opportunity to
depose the attorneys, "with or without requesting documents," but did not do so
because, in the light of petitioners' expected objections, his effort "would have
been futile, leaving * * * [him] with no alternative than to subpoena them." It is
not a foregone conclusion that his efforts would have been futile. Had he issued
the subpoenas, and had petitioners objected, he could have moved for an order with
respect to the objections pursuant to Rule 74(c)(2)(B). We would have decided the
merit of any objections. Having foregone the use of our discovery rules, we cannot
sanction the use of a trial subpoena for the same purpose. See, e.g., McNerney v.
Archer Daniels Midland Co., 164 F.R.D. 584, 588 (W.D.N.Y. 1995) ("[W]hen a *
* * [party] * * * is aware of the existence of documents before the discovery cutoff
date and issues discovery requests including subpoenas after the discovery
deadline has passed, then the subpoenas and discovery requests should be
denied.").

With regard to the remaining witnesses respondent would subpoena for
documents, respondent does not concede that he passed up opportunities for
discovery, but the speculative nature of his requests (other than for Bruce
Mitteldorf), which seek the production not of specific documents but of classes of
documents--e.g., "relevant documents" that Kevin Kreisler and Thomas McMillen
"have, or may have, "relating to transactions between * * * [companies with which
each was associated] and YA Global", and, from Blue Trading and Sloan Trading,
"to identify documents that may elucidate the relationship between YA Global and
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these brokers"--bespeak a purpose to learn facts or to resolve uncertainty for which
discovery under our rules is the appropriate course of action. See Hunt v.
Commissioner, T.C. Memo. 1990-248, 59 T.C.M. (CCH) 635 (quashing trial
subpoenas calling for the production of large quantities of documents that were not
reviewed during the discovery process). Respondent asked for no extension of the
time the parties agreed to for discovery. Having foregone the opportunity for
discovery, we will not allow respondent to clothe a discovery request in the guise
of a trial subpoena to avoid a discovery deadline. We need not take into account as
an additional factor any prejudice to petitioner. See Dag Enterprises, Inc. v. Exxon
Mobil Corp., 226 F.R.D. 95, 110 (D.D.C. 2005).

IV. Conclusion

Other than respondent's proposed subpoena to Bruce Mitteldorf, the
subpoenas that respondent would issue under Rule 147(b) for the production of
documents are for an inappropriate purpose, the conduct of discovery. We will
protect petitioners from those subpoenas by denying respondent's motion except as
it pertains to his intent to subpoena documents from Mr. Mitteldorf, and we grant
petitioners' motion accordingly. Therefore, it is

ORDERED that respondent's motion for an order setting this case for a
remote hearing and issuing a notice of remote proceeding in order to provide a
return date and location for subpoenas duces tecum that respondent intends to issue
is granted only in so far as the motion pertains to Bruce Mitteldorf. It is further

ORDERED that respondent's motion is denied in all other respects. It is
further

ORDERED that petitioners' motion, for a protective order is granted in so
far as it asks protection from subpoenas to be issued to other than Bruce Mitteldorf.
It is further

ORDERED that petitioners' motion for a protective order, in so far as it asks
protection from subpoenas to be issued to other than Bruce Mitteldorf, is set for
hearing at a remote Special Session scheduled to commence on Wednesday,
October 7, 2020, at 1:00 PM (ET). Washington, D.C. shall be listed as the place of
trial for this remote Special Session. It is further




